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OPENING STATEMENT

HUL’QUMI’'NUM TREATY GROUP

JUNE 9, 2011

AS PREPARED FOR DELIVERY

Good morning. My name is Robert Morales, Chief Negotiator for HTG, the Hul’qumi’num
Treaty Group, which represents over 6,500 members of six Hul’qumi’num First Nations on
Vancouver Island. I want to thank the members of the press and media for attending today’s
press conference which we’ve called to announce new important developments and steps that
we’ve taken in furtherance of our efforts in opposition to the proposed 1 billion dollar takeover
bid of TimberWest Forest Corporation by the British Columbia Investment Management

Corporation and the Public Sector Pension Investment Board.

First, I want to acknowledge the Squamish First Nation for allowing us to hold this event on their
territory, in conjunction with the First Nations Summit Meeting here at the Chief Joe Mathias
Centre. Their support is greatly appreciated. Second, I want to introduce the individuals and
organizations they represent that have joined us today at this press conference to show their
support for our efforts aimed at opposing this billion dollar corporate takeover of TimberWest by
the two pension plans. Joining us today to show their support for our determined efforts to protect
our human rights as indigenous peoples in our ancestral lands on Vancouver Island are the
following individuals and organizations. The HTG is pleased to announce that we have secured
a coalition of several First Nations on Vancouver Island. In total 15 First Nations have joined in
this coalition, including the 6 HTG nations, Cowichan Tribes, Lake Cowichan First Nation,
Halalt First Nation, Penelakut Tribe, Lyackson First Nation, Stz’uminus First Nation,
Snuneymuxw First Nation, Tseshaht First Nation, Hupacasath First Nation, Laich-kwil-tach
Treaty Society which includes, Kwiakah First Nation, Wei Wai Kai First Nation, Wei Wai Kum

First Nation, K’omoks First Nation, T’sou-ke First Nation, and the Esquimalt First Nation.

We are also pleased to announce that the coalition is joined by the preeminent human rights
advocate organizations Amnesty International and Lawyers Rights Watch Canada. Lawyers
Rights Watch Canada has filed an Amicus Curiae brief with the IACHR in support of the HTG.



As well we have been joined by the environmental organizations of Ancient Forest Alliance and
Ecotrust Canada. These organizations have each provided a statement today, which is included

in your press kit, regarding their support.

Following my opening remarks, which will include a brief rundown of the background to our
efforts aimed at protecting our human rights as indigenous peoples in our ancestral lands, I have
an announcement to make on behalf of HTG about our most recent legal action that we have
taken before the British Columbia Security Commission with respect to the sale of TimberWest.
Following that, we have several photographs and a brief video taken from exhibits we’ve
submitted to the OAS Inter-American Commission on Human Rights, which we feel document
and explain why we felt forced to take these actions to protect our human rights in our ancestral
lands. After that, [ will turn over the microphone to several of the members of our coalition who

will offer their own brief remarks on the issues involved in this case, and then open the floor for

questions.

In an historic, precedent setting decision HTG’s human ri ghts complaint against Canada was
ruled admissible by the IACHR on October 30, 2009 and has been admitted to the merits stage of
the proceedings. The crux of the Commission’s decision was that Canada’s legal system and the
BCTC treaty process were found to be completely ineffective in providing adequate remedies for
the alleged human rights violations committed against the Hul’qumi’num indigenous peoples.
HTG’s complaint and related claims are now under active consideration by the IACHR; HTG
recently filed its reply argument to Canada’s defense against these claims and a formal hearing on
the matter has been requested. Additionally, HTG has filed a request for Precautionary Measures
along with its recent submission to the IACHR, which is the equivalent of an injunction under
principles of international human rights law, to stop all logging and developmental activities by
TimberWest and two other forestry companies, Hancock Timber Resources and Island
Timberlands on Hul’qumi’num ancestral lands, until proper consultation mechanisms are

established.

New action taken before the British Columbia Securities Commission
In support of these efforts, on May 25, just two weeks ago, HTG announced that 9 additional
Vancouver Island First Nations whose traditional lands and territory have also been confiscated

by Canada through the E & N Railway grant, had joined together in support of HTG’s efforts in



opposition to the sale of TimberWest, demanding the right to consultation and accommodation

prior to the sale. As our “E & N Declaration” states,

We never surrendered or ceded our traditional territories and we therefore object to
decisions being made on these "private" lands without our consultation and

accommodation and where necessary our consent.

Canada, BC and corporate entities have an obligation under domestic and international
law to honour our right to be consulted about decisions being made on these "private"

lands and we call upon them to fulfill this obligation now and into the future.

We collectively object to the current proposed sale of the TimberWest stapled units
which includes these "private" lands, within our traditional territories to the Canada and
BC pension funds and any other potential buyer without prior consultation with our

nations.

In furtherance of these efforts, HTG has sent a formal letter to the British Columbia Securities
Commission to express its concerns regarding the potential acquisition off TimberWest Forest
Corporation (TimberWest) by the two pension plans. In that letter, dated June 10, 2011, HTG
explained its position that TimberWest has failed to properly disclose information relating to
HTG’s human rights petition and claims before the IACHR that it believes are required under
federal and provincial securities laws and other instruments that apply in takeover bid situations.
Therefore, HTG has requested in that letter that the BC Securities Commission investigate and
take appropriate action, including ordering TimberWest to cease trade pending disclosure of the
material information related to HTG’s specific human rights claims, and take any other actions

the Commission deems appropriate.
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Hul’ qumi’num Treaty Group
Petition to Inter American Commission on Human Rights, Washington, D.C.

BACKGROUNDER

In May 2007 the Hul’qumi’num Treaty Group filed a petition to the Inter- American
Commission on Human Rights. The complaint against Canada alleges ongoing violations
of the Hul’qumi’num peoples’ right to property, culture and equality of law, as protected
by the American Declaration on the Rights and Duties of Man, by granting approximately
85% of the lands traditionally used and occupied by the Hul’qumi’num communities to
private land owners. The relief sought by HT'G from the Commission includes urging
Canada to provide restitution for the confiscation of the Hul’qumi’num’s lands and
resources, a site visit from the Commission to further investigate the facts of the case, and
establishment of a protocol for consultation between the federal, provincial and regional
governments and the HTG.

Indigenous peoples are advocating that their land rights are in fact human rights. We
argue that while these rights are based in our historical connection to the land, it is the
present day oppression and inequity that affects today's indigenous peoples and their
communities. In particular we argue that the colonizing governments have failed to
recognize indigenous peoples right to property, right to cultural integrity and the right to
equality and freedom from discrimination.

The Inter-American Commission on Human Rights is empowered to promote the
observance of human rights among the members of the Organization of American States,
which includes Canada, and to act on complaints or petitions that allege particular
violations of human rights.

The proceedings before the Inter-American Commission are now at the merits stage when
the Commission considers the allegations of human rights violations and makes a
decision as to whether or not the state is in violation of its human rights obligations under
the American Declaration on the Rights and Duties of Man.

The Hul’qumi’num Treaty Group in recent submission to the IACHR has also applied
for a precautionary measure order which is equivalent to an injunction to stop
development activity in our traditional territory.

Hul’ qumi’num Treaty Group June 2011
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INTER - AMERICAN COMMISSION ON HUMAN RIGHTS
COMISION INTERAMERICANA DE DERECHOS HUMANOS ;.11 5 )
COMISSAO INTERAMERICANA DE DIREITOS HUMANOS “* S
COMMISSION INTERAMERICAINE DES DROITS DE L'HOMME et et

HUMAN RIGHTS

ORGANIZATION OF AMERICAN STATES
WASHINGTON, D.C. 20006 U.S.A.

November 23, 2009

RE: Hul’'qumi'num Treaty Group
Case 12.734
Canada

Dear Sir;

| am. pleased to address you in order t0 inform you that the Inter-American
Commission on Human Rights examined the case referred t6 above during its 137 regular
period of sessions and, in conncction therewith, adopted its Report on Admissibility N°
105/09, copy enclosed, in compliance with Article 46 of the American Convention on Human
Rights.

In accordance with Article 37(2) of the Commission’s Rules of Procedure, Petition
N“ 592-07 has been registered as Case N° 12.734, as cited above, | ask that you utilize
the latter reference in alt future communications.

Pursuant to Article 38(1) of its Rules of Procedure, the Commission has set a period
of two months, as from the dare of the present communication, for you to present
additional observations regarding the merits.

Further, as provided for in Article 38(4) of the Rules of Procedure, the Commission
places itself at the disposal of the parties with a view toward reaching a friendly
settlement of this matter, in compliance with-Article 48(1)(f} of the American Convention..

Robert A. Willlams, Jr.
Legal Representative

The University of Arizona
Rogers College of Law
Indigenous Peoples Law
and Policy Program

1201 E. Speedway Bivd,
Tucson, Arlzona B5721
Fax: 520-621-9140

11/232009.G6M-3279CA2
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Accordingly, | request that you present your response to that offer as soon as

possible.
Sincerely yours,
\ .
/
Santiago A/ Canton "~
Executive $ecretary
Enclosure

1 1/73/2008-GM- 3279042
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HUMAN RIGHTS

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

OEA/Ser.L/V/11.137
Doc. 14

30 October 2009
Original: English

137° regular period of sessions

REPORT N° 105/09
PETITION £92-07
ADMISSIBILITY
HUL'QUMI'NUM TREATY GROUP
CANADA

Approved by the Commission at its session N¢ 1809
held on October 30, 2009

GENERAL SECHE | AHIAT JRGANIZATION OF AMFRICAN STATES, WASHINGTON, D.C. 20006
Interret: Mpi//www idh.arg
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REPORT N° 105/09
PETITION 592.07
. ADMISSIBILITY
HUL’QUMI'NUM TREATY GROUP
 CANADA
Qctober 30, 2009

1. SUMMARY

1. On May 10, 2007. the intar-American Commission on Human Rights (herginafter the
"Inter- American Commission,” "the Commission,” or tho “JACHR"), received a complaint lodged by
the Hul'qumi'num Tresty Group and -the Indigenous Peoples Law and Policy Program of the
University of Arizona (horcinaftor tha “petitioners”), on behalf of six indigenous pooples and their
members,’ wha make up the Hul'qumi'num Treaty Group (hereinafter, “the alleged victims,” “the
Hul'qumi'num peoples,” or “HTG"), against the State of Canada (herginafter “the Canadion State,”
“Canada” or the “State”). The petition alleges that the Staic has violated the human rights of the
HTG because of the obsence of demarcation, established houndaries and recording of title desd to
their ancesirgl lands; the lack of compensation tor HTG ancestral tands currently in the hands ot
private third porties; the granting of licenses, pormits and concessions within ancestrol lands
without prior consuitation; and the resulting destruction. of the environment, the natural resources
and of those sites the alieged victims considor sacred.

2, The potitioners allege that the Canadian State is responsible for violating the rights
guaranteed under the provisions of Articlo XX (right to property}, Article XHiI {right to culture), and
Article it {equality bofore the law) of the Amoricon Deciaration of the Rights and Duties of Man
{thereinofter “the Declaration,” or the “American Declaration”) and ot othor human rights enshrined
in intgrmational common law. Tho potitioners claim exception from the roquirement of cxhaustian of
domestic remedies because, they argue, domostic iegisiation does not provide tor adequate and
officient romedies to serve the specific ¢laims of tho petitioners and, also, due to the petitioners'
lack of financial mcans,

3. For its part, the State argues that the petition should be declared inadmissible
bacause the human r:ghts of the alleged victims have not been violoted since the petitioners have
not oxhausted all domestic remedics available: because, despite their lack of finaneial means, the
petitioners have access to government loans to filo legal actions, and because certain alloged facts
do not constituie violations of the American Deadlaration but of other international instruments that
are not connaected. Therefore, the State maintains that the requirement ot prior exhaustion of
domestic remedies cstablished in Articic 31 of the Rules of Procedure ef the Inter-Amercan
Commission on Human Rights has not been melt,

4. As this roport indicates, after analyzing tho information and the arguments submitted
by the parties with regard to admissibility, the Commission concludes that the petition is admissible
with regard to alieged vioiations af Articles H, i}, XHl and XXIIl of the American Qeclaration. The
Commission resolves to notify the parties of this decision, to publish it and to include it in its Annual
Report to the General Assembly of the Organization of Amorican States.

' The allaged victims include thy indigenous proples or *First Nations™ Cowicnan; Chomainus; Penelokut Holalt
Lyackson; and Lake Cowichisn, amd tholr members. The patitionees point out thoet the Hul‘qumi'nuim Treoty Group (HTG) in
an oryunization legally ostablichod and rocognized in the province of British Columbias, tarmad in 1993 t0 represent the
intarosis of the six ndigenous peoples mentioned above within the framowork ol the pracess of nogotiotion of (reatins or
agreements wilh the Staie to rasotva 1orritodal claims, the recognition ol indigunous seit-govornmant, and the promation ot
the languige, culture and sconomic salt-sutticicnuy ol thove peoplos.
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2
i, PROCESSING BEFORE THE COMMISSION
A. Processing of the Petition
5. The Commission received the petition on May 10, 2007, and assigned it number

592.07. Tho petitioners also requested the adoption of procautionary measures i ordor 10
safaguard the integrity of the ancestral lands of the Hul'qumi‘sum pcoples.? On January 15, 2008,
the Commission forwarded copies, of the relevant parts of the petition 1o the Store, and requested
that the submit its rosponsa within a period of two months, in accordance with Article 30 of tha
Ruiss of Procedure of the IACHR. The State’s response was reccived on Aprit 30, 2008,

6. The IACHR also roceived additional information from the petitioners on the tollowing
dates: June 6, 2008; July 11, 2008; September 24, 2008; October 14, 2008; Novembor 21,
2008; Februuty 13 and 16, 2009; March 10, 2009: Soptember 14, 2009; and on October 27,
2009. Those commurications were duly forwarded to the State.

7. The JIACHR also received observations from the State on the following dates:
Octobar 17, 2008; December 15, 2008; and on February 25, 2009. Thoso communications were
duly torwarded to the petilioners.

8. The parties presented oral orguments regarding the admissibility of the petition
during hearings held by the Commission within the framcwork of the 133" and 134™ Sussions, held
respectiveiy on October 27, 2008, and on March 23, 2009,

9, On February 14, 2009, and on March 16, 2009, tha IACHR forwarded to the parties
the amicus curiae briofs filed by Canadian indigenous peoples and organizations.’

Ik POSITION OF THE PARTIES
A. Pasition of the petitioners

10. The petitioners point out that all the efforts carrind out by the HTG to secure
recognition, protection and restitution of their ancestral lands are based on the plundering of their
territory baginning in the 19" century, when 85 percent of their ancestral lands were transterred by
force 10 private third partics without prior consultation and without any compensation for the lands
token.

11, The petitioners .point out that, despite this loss of territory, for & long time, the
aileged victims hunted, fished, gathered food and procticed ceremonies and spiritual activitios within
a good portion of their ancestral lands. The petitioners aliege that, during the last 7 years, thosc
activities have been significantly limited due to the dramatic increase in concessions granted (o
private individuals and real estale developers for the construction of homes, commercial buiidings
and rosorts within that territory, as a rasull of the 2010 Winter Olympic Gamaes haing held in British

* The petition for adoplion of precautionary measwos is curantty in the phaso of requasting information from the
Stute, fhe petitionurs roquested that the granting of pormity and licenses to privato thved padies for residontlal ond
voramerciol dovolopment within a spoc:fic sren of thelr ancestin! lands, be susnendnd unlil &n APDYORFIIL RLONSUILNION
process betweoh the HTG an the Stote gute underway with the mediation ot the IACHR.

Y Anreus curir trints wera tiled with the IACHR by: Ahcusaht First Nation, Arsombly of First Nalions,
First Natinns Sumeiit, Nunavut Tunngavik ine., Uaion of Brit:shy Columbia indian Chiofs, Westbenk First Niton, Laich-Kwil-
Tach Treaty Society. Wets‘uwat'en Horaditary Chiafs, Tsillxgot'in Nation, British Columbia Assombly ot First Natlons, Sto:lo
Tribu! Council y los Gitanyow Foraditary Chiats,
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Columbis. The petitionors mgintain that those concessions were granted without prior consultalion
of the alleged victims. In addition to cncouraging the destruction of the environment by the cutting
down ol trees this type ot commarcial and residential dovalopment requires, the pelitionars allcge
that these activities have prevented tho alleged victims from continuing to practice their culture and
their way ol life such as hunting. fishing, and gathering food, as well as to practice their religious
activities by denying them access to their sacred sites, since those who hold the licenses to those
places have prohibited HTG membars tzom entering and lrespassers would be subject Lo arrest and
prosecution were they to engage in troditional ceramonies in certain privale lands,

12. The petitioners point out that the recognition of their ancestral rights to those lands
is essential Lo protocting them from such developmant and to preserve thoir culture and their way of
life. Thoy peint out that, for decades, the members of the HTG have sought the recognition of their
sncestral rights through meetings, letters and through written complaints filed with various
government agencies and authoritios. Since 1994, the petitionars conlend, the HTG has participated
in a process of political nagotiation of treaties with the State known as the British Cofurnbia Treaty
Commission - BCTC®. The petitioners point out that the process has not been able Lo produce any
results due to tho tact that the State is not willing to conduct negotiations involving lands in private
hands or to discuss compensation for the loss of ancedtiral lands. Tho petitioners aliege that thy
State makes reaching these agrecements contingerit on the indlgenous peoples not filing lawsuits
based on any issue objoct of the negotiations while tho negotiations are boing conducted or after a
irealy has been ratificd; otherwise, the process of negotiation would end ar the Indigenous peoples
would have to compensate the Stote for sny lawsuit tilod oftorwards., The potitioners explain that
the imposition of those conditions is part of the policy of “extinguishment” or “renouncement”
pursued hy the State, which they consider discriminatory toward indigenous peoples due to the fact.
that, under this government policy, the benefits they gain through negotiated treaties are obtained
in oxchange for recognition of the rights of the indigenous peoples 10 only a reduced partion of the
ancestral [onds in question, and without any possibility of reclaiming the rost of thelr ancestral londs
in the tuture,

13. The petitionets argue that such cenditions Imply that the HTG could only acquirc
fights to state lands of the “Crown,” which represent only 12% of their oncostral lands.” The
petitioners point out that if the HTG wero to file suit in court to claim the ramainder of its territory,
it would not he able 10 take part in the process of nogotiation of treaties which would result in the
loss ol t{ime and mongy they have already invested in that process. Furthermore, the petitioners
conterd that a-petition for recognition ot their “aboriginal title ™ would have no chance of success
because Canadian legsl precedent indicates that the State has nover recagnized the oxistence of the
aboriginal titie of an indigenous people to their ancostrel lands. Theretore, the petitioners contend
that the conditions imposed by these domestic remedies imply a discriminatory situation that
violates the right of equality before the law.

* According to the information provided by the partivs, the British Columbin Traaty Commission is part of curront
Canmian policy favoring the aegotistion of ooliticsl sgreamonts betwaon indigenous peoples, the fodarat Canadisn
povernmant and tw peovincas ahove fegal litigation, in order to rasolve cluims ragarding larvis, 1ho administration o4 natural
rosowrces, acl-govemmant, sducatien, and compansation lor indigenous peoples. Thu indigenous pecples taking parl in these
nugotlanions recefve govarnmont foans bagsed an the sendition that the unpaid balance is duducted from whntover monatary
carponeation is agreed ugon in the tiral agresment. According ta the potitioners, the HTS owes 1hn State $13 milion for
participaung) n ihe BCTC procass, due to the {act that these tunds uro ncoded to cay out the hestorical, kegel, googruphical
and ethnographicsl stutlies noaded to suppor Their rights in thasa negatiations.

* The petitionurs point out that this percamago roprosents 38.BOC huctares thas) classiling an state lands.  The
petitioners add that BOO hactares of theso ancastrul lunds uru currently undnr the systom of protected oress, und thm §,782
hoctaras (2% of thelr ancustest lands) are ohassitiod o5 indigenous Raserves tor the benctit of the HTG and ate under the
jurisdicuon of the Canadiar federal governmnnt,
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14. With regerd to the preceding matter, the petitioners add that, in 2004,
rapresentatives of the Cowichan Peoples of the HTG enlisted the services of the [aw firm Rotctitf &
Company, which is recognized as one of the experts in defending the interests of indigenous
pooples in Canada, to study the viability of filing a lawsuit to obtain restitution of their ancestral
lands. The potitioners point out that the report prepared by that law (Irm concluded that, In fight ot
Canadion legal prucedent, such a lawsuit would have no chance of success given that there were no
domestic remedies available to pursue that action. The petitioners argue thot this protessional
opinion confirms the impediment the HTG faces in order ta obtain restitution of its ancestral lands In
the dpmaestic courts. .

18. With regards 16 the State’s aficgation that the HTG has not sxhausted all domestic
tumedios available based on recent events such as the proposal mada by British Columbia to the
Cowichan paoples, offering to nogotiate a treaty granting them {ull controt over lands, and alsc with
ragard 10 the recent motion the Cowichan peoples filed with the Suprame Court of British Columbia
petitioning the court to review the permils issued for a rosidential project, (sce infra paragrophs 20
and 23), the petitioners point out that thase remedics are not sutficient to resolva alf their
complaints, Wilh regard to the first point, the petitioners aifege that the agreement in question
offers an insufficient amount of state lands and, turthermore, if they were to oceept that
agreement, the Cowichan people would have to surrender thigir right to self-government in those
specific lands and would have to eccept the jurisdiction of the municipal government, With rdgard to
the motion for review referred to above, the petitioners emphasize that Lhis action is only a petition
to review the administrative approval process of a permit issued tor tho construction of a specilic
project, and that in no way docs it represent a-degal action that would result in a decision regarding
the property rights that the alleged victims claim to all thelr ancestral londs currently in private
honds,

16. Additionally, the petitioners paint aut that the high finencial cost of accessing the
domestic remedies reprasent an obstacle due to the lack ot financial means of the alleged victims
who, according to socio-cconomic studies, live in one of the poorest communities in Canada. The
potitioners contend thet this situation has led the HTG to accumulate $13 miliion in debts for taking
part in the BCTC process and made it impossible for it to continug with the administrative
challenges it had filed to try to stop the issuing of licenses in individual cases where sacred sites
weorg being threatened in cortain private lands. The petitioners further contend that the extreme
poverty in which the slieged victims live provides. added proof of their need to have access to their
ancestral lands in arder to preserve their cultural, social and economic ways.

B. Pgsition of the State

17. for its part, the State requests thal the petition be declared inadmigsible because the
allegations do nat constitute violations of human rights and becouso the domestic remedies have
not heen exhoausted. The Stale assorts that the Hul’qumi‘num peoples have sufficient legal remedias
to secure the lands necessary to presaerve their cufture and their way of life.

18. The State points out, that the main recourse available is the BCTC process of trealy
negotiations, which, in the HTG case, is still underway. The State coniends that the BCTC process
encourages the soarch for consensus in finding solutions by concontrating on the interests that
indigenous peopies have in the lands claimed (interest-basad approach}, rather than on their rights in
o strictly legal sense {righis-based approath), since that would imply the need to provide legat
evidenco through costly historicai and ethnological studies. The State maintains that, in this
process, indigenous pooples can establish which state-owned lands are best suited to resolve their
claims. The State adds thot, together with the HTG, they have identified the state-owned lands that
are available for negotiation.
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19, With rogard to lands in private hands, the State contends that these lands can be
purchased, even alter an agreement has been signed, it owners are willing 1o selt them. The State
asserts (har this process allows for cunsidaration of the intcrests of thirds parties who may be
alfectod. The State assorts that this procass cof nagotiation saveg time and financial resources that
would otherwise be spant in litigating these claims in the courts, and encourages the recongiliation
ot intorests of all sectors of the Canadian poputation. Furthermore, the Stote contends that a finol
agreement can give indigenous peoplos the authority to praserve their cultural interosts inside and
outside of the ancestral lands agreed upon in the negotiating process.

20. By way of example of what the BCTC process of negotiation offers, the State poinis
out that on Juiy 14, 2009, the Province of British Columbia olfered to negotiate an incremental
treaty agreemént wilh the Cowichan People of the HTG, whereby full control over a certain amount
of land would be transfarred to thert as part of tho lands that would eventually be agreed upon
between the HTG and the State undor the BCTC process. The State affirms that, as in other
incremental agrecments mede with other ingigenous peoples, the Cowichan poople would also
receive funds to administer their territary and its protection as indigenous territory would be
constitutionally guaranteed.

21. Tho Statec contends that the petitionars are not ilmited to the treaty negotiating
process and that they have several lcgal avenues available ta file petitions with the courts such as a
“daclaration of Aboriginal rights and title,” as well as petitioning to obtain compensation for the
violation ot these rights. The Stote slso points out that tho potitionars could alse petition {or a
judicial review of any government decision, including those made regarding urhanization projects,
should they consider thot the government has failod to comply with its obligation to consult with
the HTG ahout the possible negative effacts that decision could have on their rights to the land in
guestion, The State adds that those pelitions may be lodged even while the HTG is involved in the
BCTC process. In order to pravent actions that are the obiect of cigims tor violation of prioc
consultation, the State also points out that the petitioners may file interim or interlocutory
injunctions) to prevent the actions that represent that threat,

22, As an example of availabie remedies, the State reviews Canadion jurisprudence
where other indigenous peoples huve accessod some of the legal remedics mentioned above 0
protect their rights and where intorim costs have been granted based on thelr indigence, butl which
the Hul’qumi‘aum have not requested with regard to their land claims,

23.  The Stato fusther adds that on July 13, 2009, the Cowichan peopla filed a motion
with the Supreme Court of British Columbia petitioning the review of a permit granted by agenis of
tha provincial government for an area known as the Paldi Development, whare a massive residontial
project is scheduled to be built, and which is-one of Lhe projects the petitioners have shown great
concern about. According to the State, this shows the effectivencss of domestic remedies (o
address the claims being proscnted by the petitioners bofore the. IACHR, since with that legal
motion, the Cowichan People seek Lo have the permit granted tor the project, together with the
permit for wastewater treatment, in that particular area suspended, and they also seek a ruling that
the provincial govornmont’s agents violatod the right to prior consultation with the Cowichan

people.

24, With regard to other cemedies avoilgble in’ Canada, the Stete also mentions the
Heritage Conservation Act as a mechanism that the Hul'qumi’num could use in order to coordinate
with the State the implementation of measures t0 prosorve those sites considerad to be of high
signiticance ond value to their heritage, -

25. The State also contends that some of the allegations made by the HTG are
inadmissible ratione materiae because they ara not based on the American Doclaration but, rather,
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on international instruments which Canada is not a party to, such as the American Convention on
Human Rights, the United Nations Doclaration on the Rights.of Indigenous Peoples, and the Draft
Amarican Qeclsration on the Rights of indigenous Peoples, which the IACHR is -not compatent 1o
gvafuate. Likewise, the State argues, the petitioners -base their claims on judgments Issued by
organs and special proceedings of the United Nations with regerd 10 govornmental policy on treaty
negotiations which are not within the purview ot the Commission,

26. With regard to tho olleged violations of the right to equality before the law and of
the right 10 religious freedom, the Siate contends that these are not properly daveloped and,
theretore, should be declarad inadmissible. At the same iime, tho State asserts that, wilh ragard to
this point, the domestic remedies have not been exhausted because the petitioners have not filed
any legal action under the Canadian Charter of Rights and Freedoms for the alleged violations of the
right to equality before the iaw and of the right to religious {readom.

. ANALYSIS

A, Caompetence ratione personaa, ratione loci, ratione temporis and ratione materiae of
the Inter-American Commission-

27. After oxamining all avallable evidence, the Commission considers that it is
competent 1o examine the present petition, Article 23 of the Rules of Proceduro of tho Commission
suthorizos the petitioners 10 lodge a petition alleging the violation of rights protected by the
American Decleration of the Rights and Duties of Man. Tho alleged victims, the six peowies wha
make up tho Hul'qumi'num Treaty Group and their members,? fali under the jurisdiction of Canada
ang their rights are protected by the American Declaration, whoso provisions the State is obligated
10 rospect In accordance with Article 17 of the QAS Charter, Article 20 of the Commission’s
Statute, and Article 29 of the Rules of Procedure of the Commission. Canada is subject to the
jurisdiction of the Commission since depositing its instrument of ratitication of the OAS Charter on
January 8., 1980. Therefore, the IACHR is competert ratione personse with regerd o the
Hul'qumi’'num Troaty Group and its members. ' :

28. To the extunt that the petitioners allege the violation of Articles XXIH, X1l and I} of
the American Declaration of the Rights and Dutios ol Man, the Commission is competont ratione
materiae to examine the petition.

29. The Commission is compatent ratione temporis to cxaming the complaints with
regard to the facts alleged in the petition which took place alter Canada’s obligations under the
Declaration wera already in force.

30. Last, the Commission is competent satione loci, because the petition alleges lacls
which presumably took place within Canada‘s jurlsdiction.

* The glleged! victims are arimarily the six indigennus panpics montlonod supra nots 1 whe are lccated ir the British
Columbia prevince. Ahogether, these six indigenous peoples comprise a populution of appreximutgly 6,400 innatitants.
These communitics are locatad in specilic gecgruphic arcas, omd tiis mombers con be idantifiad individually. In that rogard,
soe IACHR. Report G204, Admissibility, P 1G7/03, Kichwa di Sarayaku Indigonous People and theit members, Ecuador,
QOcisber 13, 2004, par. 47; {A Court H.R., Case Maysane (Sumoi Awas Tirgrd Commurity. Judginemt issuod on August 31,
2001. Sordes C N 79. par. 149; end (ACHR. Ropor: 58/09, Admissibility, P12.354, Kuna do Madungondi and Emberd de
Bayane Indigenuus Pocplos and thor Mamburs (Panamd), April 21, 2009, par. 26,
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B. Other requirements for the admissibility of the petition
1. [Exhaustion of domesiic remediés

3. Article 31(1) of the Rules of Procadure of the Commission establishes that for a
petition to be admissible, a) the ramedies of the domestic legal system have been pursued and
exhausted in accordance wilth gonerally recognized principles of international law. Article 31{2)
ostablishes that the preceding will not apply whon: ) the domestic legislation of the State
concorned doss not atford due procass of law for the protection of the right or rights that have
allegediy been violated; b) the party alieging violation of his or her rights has been deniod access to
the remedies undor comestic law or has been prevented trom exhausting them, and c) there has
been unwarrarted delav in rendering a final judgment under the aftorementioned remedias. The
jurisprudence ot the inter-American system clesrly indicates Lhat only those romedies that are
suitabla and offective, if pertinent, in resolving the mattor in quostion, must be exhausted,

32. The Commission will analyze the exhaustion of domestic remedies toking into
consideration that, for years, tho alleged victims, as indigenous peoples, have triad (o protect these
rights as being interrelated: 1) recognition of their right to property of their ancestral lands, including
lands in private hands, primarily by setling boundaries, demarcation and by recording the title deed
to that lerritory, or, it that Is not possiblo, by obtaining alternative iends es restitution or by
obtaining just and equitable compensation; and 2) by implementing a process of prior consultation
botween the HTG and the State for the purpose of preventing the destruction of the environment,
and, consequently, the nocossary rostrictions to preserve their cultursl, religious and spirituat
practices as o resull of a series of licenses, permits, and concessions granted on ancestral lands
that are currently in private hands.

33. In this casc, the parties disagree as to whether this requirement has been met, The
potitionars argue that they have begn provented from exhausting the domaostic remedies because,
tirst, there is no effective mechanism to obtain legal recagnition and restitution ot their ancestral
fands, and second, access to Canadian courts is very costly for the HTG and makes it impossiblc to
ledge the legal remedies montioned by the State. The potitioners add that, for dacades, the HTG has
sought recognition of its ancestral rights through various actions with difterent authorities and
governmental agoncies, and since 1994, the HTG has taken parl in a political ncgotiation ot treaties
pracess with the State known as-the British Columbia Treaty Commission - BCTC.? But, the
petitioners maintain that the process has not produced results because the State is not willing to
negotiate lands in private hands or to discuss compensalion for the loss of ancestral lands, and
making these agreements conditional en the indigonous peoples not pursuing legal action regarding
the matter that is the object of the nogotiations.

34. For its part, tha State contands that the potitioners have not exhausted the
domastic remedies available which conslst, primarily, of: the treaty negotiation process under the
B8CTC; iegat actions to obtain recognition of aboriginal title and compensation for the violation of
that right; filing peftitions under the: provisions of the Heritage Presorvation Act to demand that the
Crown fulfill its obligation to conduct prior consultation with indigenous peoples, and petitioring for

! According to the information providad by the parties, the British Columbia Treaty Commissicn is part ol current
Canadinn policy favorng the negotintion of political agruamonts betweon indigenous peopies. e Canadian lederal
government. and the provinces, rather than (itigation, tn rasolva fand ciaims, the manogement of noturnl rusources, solf-
government, aducation, and compensation ot indigenous peoples.  The indigenous penples who take part in thesoe
nagotisions recalve government lbans on the condition thet the unpaid halance of the loan be deducted trom whatovor
munetary compongation the partins agroe lo. Acdording 10 the petitioners, the HTG owus this State $13 mikion tor taking part
in tho BCTC procoss, due to the fact that the funds ure nouded (0 carry out histarral, logal, gougraphical and aethnogmphical
studive ¢ support thor rights in thore nogotiations.
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interim or interlocutory measures against violations; and, legal action under the provisions of the
Conadion Charter of Rights and Frecdoms. ’

35.  With regard to the negoriation of treatics under the BCTC, the Commission notes
that the State promotes that process as an ideal mechanism to address, in @ comprehensive
manner, the territorial laims of indigenous peoples without having to incur the high {inancial costs
or meet the legal and tachnical requirements necessary to carry out litigation, Theretore, the IACHR
considers that the HTG's use of this rosource is an important reference point to cvaluate the
exhaustion of remedies by the petitioners.

36. in that regard, the IACHR recalls that the jurisprudence of the inter-American system
has dotermined that with rogord to indigenous peoples, 1ho State must provide thom with effoctive
protection that takes into consideration their own traits, thair social and economic condition as well
as their specially vulnerable situation, tholr common lew, values, practices and customs.” This also
includas taking into account the political mechanisms indigenous peoples use through their
respective raprasantalives, to manage their relations with tha State and to claim thair rights.

37. Tha Commission notes that -for avar a decade, the HTG, through its represemtative
institutions, has sent letters and complaints 10 various govesnment duthorities with regard ta
activities that impact thair ancestral lands,® and, furthermore, since 1924, the HTG, through the.
treaty negotiation process of the BCTC, has brought to the attention of official authoritios the
central facts contained in the petition, to wit: legal recagnition andlor restitution of their ancastral
lands, including lands that are currently In private hands, as well as the implamentation of 8 process
of prior consultation as indispensablg measures 1o protect those lands from the actions of private
third partios. However, the BCTC procoss has not allowed negotiotions on the subject of restitution
or compensation for HTG ancestral lands in private hands, which make up 85% ol their traditionul
territory. Since 15 yoars have passed and the central claims of the HTG have yot to be resalved. the
IACHR notes that the third exception to the requirament of exhaustion of domastic remedies applies
due to the unwarranted delay op the part of tho State 10 find a solution 10 the claim. Likewise, the
IACHR nates that by failing to resolve the HTG claims with regard to their ancestral lands, the BCTC
process has demonstrated that it Is not an effective mechanism to protect tha right alleged by the
slleged victims. Therefora, the lirst exception !0 the requirement of exhaustion of domestic
remedias applies bacause thare is no due process of law to protect Lhe properly rights of the HTG to
its ancestral lands,

38. In the opinion of the IACHR, these comments demonstrate the difficulties faced by
indigenous peaplies when trying to avail themselves of this remedy due to the limited access Lo the
justico system during and lollawing trealy negotiations, which confirms that the troaty nogotiation
process is not an effective mechanism to protect the sights clalmed by the petitioners.

39. Tha IACHR also considars relevant the experionces ol other Canadian indigenous
groups described in the amicus curige bricts filed with the IACHR, which show the difticulties they
have lauced when trying to access the fegal remedies that the Slate contends must o exhausted by

A Court LN, Case Yakya Axa Indigonous Community, par, 63; Casn Sawhoyamaxa indigenous Commuriity,
Mants, Repdrations ang Costs. Jutigment issuod March 29, 2006, Series C No, 146, pat, B3; and Case of the Saramaka
Pevples. Pratientnary Exceptions, Morits, Repardion o Costs.  Judgment issued November 28, 2007, Scrics G No. 172,
par. 178; Case Ti: Tojin. Judgment issyed November 28, 2008. Saries € Na. 190, par. 96. {ACHR, Raport No. 58,09
(Admissibility:, Pruition 12.354, Kuns de Madungangi v Emberé de Bayano Indigenous Pecples and their Members (Punamd),
fiprit 21, par. 37. :

¥ Documents Inchuded In the case file of this petition.



1172372009 17:29 FAX 2024586215 ICHR Qo12/015

the HTG in order 10 obtain recognition and protaction of its ancostral lands.”™ Thoe Commission notos
that the judgments cited by the State recognize the existence of the aboriginal ti:le, the communal
nalure of indigenous properly and the right to consultation in the Canadian legal system. But, the
smicus briafs show that none of those judgmoemts has resulted in a specific order by a Canadian
court mandating the demarcation, recording of title deed. rastitution or compensation of indigenous
pooplos with regard to ancastral fands in private hands. Not having obtained any legal certainty with
regard to their ancestral lands through any of the judgmants, those indigenous peoples contend that
they have incurred excessive expenses in order to pursuc their legal cloims which have experienced
many delays duc to proccdural questions and to the various appeals (iled by the State, which, the
petitionsrs argue, have resulted in a situation where their fands are feft unprotacred agairst the
actions ot third parties."' :

40. 't bears recalling that the jurisprudence of the inter-Amarican System has clearly
indicated that only those remedies that arc suitable and effective, it pertinent, 10 the resolution ot
the matter in question must be exhausted. Althiough the State contends thet it is possible 1o
exhaust a serias of legal remadies, based on the information containad in tho cago fila, thera is no
svigence to support that claim,

.41 it bears pointing out thot, the jurisprudence of the IACHR has established that a
petitioner may be exempt from the requirament of having (0 exhaust domestic ramedies with ragard’
10 3 gomplaint, whon it is evident from tho case flio that any action filod regarding that complaint
had no reasonable chance of success based on the prevailing. jurisprudence of the highost courts of
the State.”* Tha Commission notes that the legal proceedings mentioned above do not seem to
provide any reasonable cxpectations of success, bocause Canadlan jurisprudence has not obligated
1he State to sot boundaries, demarcate, and record title deeds to lands of indigenous peoples, and,
therefore, in the case of HTG, Lhose remedies would not be effective under recognized generst
principlas of international. iavs,

* As on example of the effectiveness of those legai remundies, the State mokns rofersnce 16 sevaral judgments
raparding indiganous peoplest the casa ¢l the Fsihootin. Netion vs. British Columbia, in which an indigenous people
petitioned for the dactaraticn o! abodgina titie in an arpa within the Pravinge of 8ritish Columbia snd the Supreme Court of
the province ruled in fovor of the sight of those indigenous people to pursue thair wraditional practices; In the case of
Qelparnuvkw vs. British Cotumbia, the Suprame Court of Canada deflnos the naturo of tha aborigina: title which includes
oacupancy and axelusive use of the lang and conciudes that the claim ot the indiganous people in quostion bo forwarded to
the court ol firgh ingtance for raexomination and 1o doterming whather the indigenous people in question sush nroserty rfght;
in tho case of Msida Maerion vs. Giitish Columbis, the Suprome Court ruled that tha Pioovingn of British Columbia had tha
obtigation te consult with incigunous peoples oven belore thy praperty tights ot an indipenous poopie had been proven and
notby g Of Wi'titswe vs. Qritisiy Colurmbiy (Ministee of Forestal the Courl of Appupin of ritish Coluabla culng that tha
Crown had the obligetion to consult with un indigenous peoplo bofore granting o pormit for lorestal operations, in o cese in
which the indigenous puople n question reyussted inteim measates o pruvent the geaming ol such licenso.

H Tho IACHR 1akes nota of sha amisus briel (iled by tho Wet'suwet’an Paaplo, ane of the pacplos party o the case
! Delgarskw cited by the State, where it is peintad gyt thet the judgment in this case detined what an ubariginul Ll is,
but ordorod that the court of first instanco reoxamine tho indigenous peoples’ cleim. The judgment did not rule on the merits
¢f the casa, the recording of tirlo docd 19 tho lands raquested by the indigunous paopia. Tho Commission points out that this
rasa lasted morn than 15 yenrs and cost the indigenous proples invelved aver 8 14 million, and duo 1o thy lack of linancial
rasources they have not been sbie (o continue fitigation in the courts, The quthors of the brict point oyt that in the toantima,
thy Srats and third parties continue to exploit the natural resources in tho ancosrratl tands of thore indiganous peopia.

Likewisa, Ihe amicus briul tilod by the Tsihgot'in Poopie, whoso ¢asc was oS0 cited by the Staw, explaing that, in
then case, e pedgment bunded dowin by thie Suprema Court addressos stesr right to thwir traditions bul dees not degide on
thae axistence of their aborigingl titie due 1o procadural matters. Azcarding ‘o the briot, thnis peapie bova spent more than
$18 million in 24 yours of litigaton and rusponding o appeals without having won the racagnition of their propurly rights or
tha protachen ol thelc ancestral lands sgainst the actions of third partios.

Y JACHR, Tracy Lag Housel, Raport No. 16/04, Patiticn 129-02 [Admissibility), Fabruary 27, 2004, par. 35.
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42, Therefore, the IACHR considers that with regord to'icgal remedies 1o obtain the
declaration and protection of the aborlginal Litle, the exception o the requirement of exhaustion of
domestic remadies applies because the remedy does not constitute an effective -protection of the
right allogod by tho potitioners.

43, With regard to remedies under the Heritage Preservation Act, the interim or
interlocutory measures thal may be granted against violations, and to legal actions under the
provisions of the Canadian Charter of Rights and Freedoms, the IACHR notes that those remedics
are not suitably because they ¢annot ba used to comprehensively snd permanently protect a HTG
ancestral lands from the octions of third parties because thelr purpose is not to recognize the HTG's
property rights to those lands or the obligation of the S:ate 10 provide rostitution. Therefore, the
petitioners are not obligeted to oxhaust those remedics.™

2 Deadline to lodge the petition

44, Article 32(1) of the Rules of Procedure of the Commission establishes that for a
petition to be admissible. it must be lodged within a peried of six months trom the date on which
the alleged viciim was notified of the final judgment oxhausting tho domestic remedies, Article
322} of the Rules of Procedure of the Commission establishes that, “in those cases in which the
excoptions ta the requirement of prior exhaustion of domestic remedies are applicable, the petition
shall be presented within a reasonable period of time, as daterrnined by the Commission. For this
purpose. the Commission shall consider the dare on which the alleged violation of rights aoourred
iand the circumstances of each case.”

a5, In the presemt case, the Commission ruled supra an the applicability of the excaption
1o the requirement of exhaustion of domesiic remedies. Taking into consideration that for over a
decade, the petitioners have taken part in a process of political negotiation for the purpase of
protecting tho same rights alleged in their petition to the IACHR, as well as the latters, complaimts
and administrative actions used by the members of the HTG to prevent, on certain occasions, the
granting ol licenses; and also considering lthe evolution and continuily of Lhe alleged situation, and
the datc on which the petition was tiled with the IACHR, the Commission considers that the petition
was todged wilhin a reasonable period of time. Therefore, the reguirement regarding the deadline to
iodge the potition has been mat in accordance with tho provisions of Article 32 of the Rules of
Pracadure of the Commission.

“ fv appears evident from the information provided by the parties, including the amicus cwriae brinfs lilod, that
comodies suen as compleinte for lack of prior consultat.on, the procoss ta obtain interim or interioeutory meoayres, and thiy
Huritings Proservition: Act aroe inclfcutive in permaunantly rosolving the claims of the HTG omd of other indigonous groups
heeatma those remadiex must bo filed eash tima a requast for a parmit or licensa is mada that eould impac! their ancostral
lands that are in privata hands.

I the specilic cose of HTG, the petitioners asgue that those remedies have boen inctfective, For exampie, thi
patitiorors say that in 2004, a group of oldors irom the Ponotakut Comsunity filed an administrativo challenge under the
provisions of the Heritege Preseanvistion Act to prevent the granting ol o permit 10 o privete business Lo discharge wasto water
on 4 private ot where an old cemaetary where their ancestors were huried was localud, In the case of the Peaciokue Firsr
Nation Elders v, British Cofumbia (Regionst Waste Managad, 12004] B.C.E.A. No. 34, the administrative court for the
enwvirennient ruled that the okiors had nol provided encugh ovidence to show that in order for thom to be able to coninue
thoir refigious practices, the dischargo of wasto water had 1o be stopped.  The potirionors point out that the olders have not
beon able to appual that dotision bacausc of their fack of financial means. in any ovent, it is obvious that this temedy docs
not pennatwently gustrantog the peoporty fghts of the MTG and that it would have 1o Be Hod every time a permit is granted
for land lacated within the territory clalimed hy the H7G.

It is also noted that, with regard to the petition indged ip July 2009 by the Cowichan Indigenous People against (ke
permit grontod tor the orea known s the Pakdi Development, suora por. 22, (his type of recoursa Is alan iimited 10 one
spoeitic permet and ir wouid not colve the rarality of tha HTG-torritarlal claim,
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3. Duplication of proceaedings and international res judicata

46, Article. 33 of the Rules of Procedure ot the IACHR establishes that tor a petltion to
be admissible, the subject of the patition of communication must not be periding in another
international proceeding for settlamaent or be substantistly the same as ong previously studied by tho
Commission or by anather international organization.

47. H is not evident from the case file that she subject of the petition is pending in
another International proceeding for settlement, nor that it is substantially the same as one
previously studlod by the Commission or by another international organization.

48. Therefare, the Commission concludes that the requirements astablished in Article 33
of the Rules of Procedure of the Commission have been met.

4. Charactoerization of the allegad facts

49, For purposes of admiscibility, the Commission must decide whether the allegod facts
may constitute a violation of rights under the provisinns of Article 27 of tho Rulos of Procedure of
the Commission, or if the petition is “manifestly groundless” or “out of order” as established in the
same article. Tho criterion for evaluating those requirements Is different from the one used 10 dacide
on the merits of a petition. The Commisslon must carry out a prima facie evaluation in order 10
determine whether the petition estabiishes the basis of tho, possible or potential, violation of a right
protected by the Declaration, or of the actual violation of rights, This evaluation constitutes a
prefiminary analysis that doos not imply prejudgment on the merits of the case,

50. The Caommissian will focus its analysis on the following allegations made by the
petitioners: 1) the State has not set boundaries, demarcated, of recorded the titie deed to the
ancestral lands of the HTG; 2} the State has gronted liconses, permitg and concossions within its
ancestral lands withaut prior consuitation; 3) the State has not provided restitution for the ancestral
lands the HTG lost involuntarily and that were transterred by the State to private third parties; end
4) this has resulted In the destruction of the environment, natural rosourcas, and of the sacrod sites
usad by the slleged victims.

51. With regard te tho allegations about the lack of demarcation and legal recognition ot
the lands of the HTG, of the licenses and concessions granted without prior cansultation within
HYG territory, and of the lack of rostitution for tho loss of ancestral lands, the IACHR notes Lhat
they tend to characterize alleged violations of Article XXilt of the American Declaration,

52, With regerd 10 the atlegations that the presumod viclations mentioned above are the
result of the discrimination suffered by tho alleged victims because of their athnic backgtound, the
JACHR notes that they tend 10 characterize the alieged violavion of Article 1 of the Daciaration.

53. With regard to the destruction of the environment, natural resources, .and sacred
sites of the MTG and the Impact on lts culture and its way of life, the IACHR notes that they tand to
characierize alieged violations of Articles Xt and it - the latter In virtue of the principle /urs novit
curig - of the American Declaration.

54. Therelore, the Commission vonsiders that the requirements established by Article 27
of irs Rules of Procedure have been mes.

1
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V. CONCLUSIONS

55. Tho Commission concludes thal it is competant to examine the allagations ol the
petitioners and that the petition is admissible with regard 1o alleged vialations of Articlas I, Ill, XIH
and XXIH of the American Declaration in accordance with the provisions of the Rules of Proccdure
of the Commission,

56. Based on the foregoing arguments in fact and in law, and without prejudging tho
merits of the case,

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
DECIDES:

1. To declare the allogations contained in the petition with regard to Arsticles. i, 111, Xl
and XXl of the American Declaration agmissible.

2. To forward this report to the petitioners and to the State,

3 To continue with the analysis on the merits of the case.

4. To publish this report and to include it in its Annual Report to the Ganaral Assembly
ot the OAS.

Oone and signed in the city of Washingtan, D.C.. on the 30™ day of the monib of Octobar,
2008. (Signed): Luz Patricis Mejfa Guerrero, Prosident; Vicior €. Abramovich, First Vice-Prosident;
Folipe Gonz8loz, Second Vice-Prasident; Sir Clare K. Roberts, Paulo Sérgio Pinheito and Paole G.
Carozza, Commissioners. .

The undersigned, Santiago A. Canton, Executive Secretary of thea Inter-American
Commission on Human Rights, in keeping with Article 47 of the Commission’s Rules ot Procedure,
certifies that this is an accurate copy.of-.the original deposited in the archives of the IACHR
Secrotariat.

Santiag A. Can\u-
Executivip Secretury



PTIN S
to the

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

submitted by

THE HUL’QUMDPNUM TREATY GROUP

AFFIDAVIT of ARVID CHARLIE (LUSCHIIM)

I, Arvid Charlie or known to my community as Luschiim, respected elder of Cowichan
Tribes First Nation, of #2 - 5131 Trestle Road, Duncan, BC, VIL 3X9, British
Columbia, Canada, MAKE OATH AND SAY THAT:

1. I am an Elder and member of the Cowichan Tribes Indian Band who are Coast
Salish indigenous people. I speak the dialect Hul'qumi'num’ (linguistic group)
and grew up in the traditional territory of my indigenous people and as such
have personal knowledge of the facts and matters herein deposed to, save and
except where they are stated to be on information and belief, and as to such
facts, I verily believe them to be true.

2. 1grew up receiving teachings from the Elders of my indigenous community and
have spent my life learning knowledge of plants, animals and other traditional
teachings as I was growing up. I continue to learn today. I have been taught
Mukw’ stem T ‘utuna tumuhw ‘o’ hulitun tst that is “everything on the earth is
what sustains us.”

3. My ancestors have lived in this territory and have used it since time
immemorial.



4. 1 provide information on my people’s use of the territory but in no way believe
this affidavit to be comprehensive respecting our total uses for the area.

5. I was born and was raised at Quamichan Reserve. I was the third child and
there were 12 children in my family. I stayed there until I was 36 years old.

6. We only spoke Hul'q'umi'num’ until I was 6 or 7 years old. It took me a while to
learn as I never spoke English until I was 7 or 8 years old.

7. 1grew up hunting, fishing and gathering plants and medicines. Our families
relied on food from the territory. We ate salmon, trout, grouse, deer, and
others.

8. Ilearned most of what I know from my great grandfather, Luschiim. Luschiim
was the main teacher in my life. He would visit me all the ime. He was my
mom's grandfather. He lived at Lhumlhumuluts’ (Clem Clem luts).

9. Luschiim taught me how to always be thinking. He taught me to make sure of
your words before you speak and always to be respectful of your fellow man and
the environment including all the animals, water, plants and inanimate objects
such as tumulh (red ochre). Luschiim taught me that you have to respect
yourself first before you can respect others.

10.Luschiim taught me that everything in this world has its own spirit, even if is
not bleeding or breathing such as the ground or rocks. We must respect them
all. _

11.Luschiim used to take me and my sister Myra for walks. He would name all the
trees and tell me about their uses. He taught me about the plants that you
could survive on if you were blown out (stranded) somewhere. For days and
days you can eat cambium off certain trees and survive. After our walk he
would lay and rest. I would lie always in right arm.

Fish

12.When I was four years old I started fishing with a gaffe hook and my sister
Myra, who is a little bit older, used to hold me around the waist. It used to take
two of us to pull the fish out. Iwas not strong enough to pull it out myself.

13.Besides learning how to fish we had to learn how to avoid fish wardens and
eventually the game warden. We used to go down places to fish at night. The
police used to chase us around through Quamichan heights. We would run
through lawns to get away from them.

14.0ne of the first things I was taught by my family was that a “Warden might
come and take fish, gaffe and put you in jail.” I was taught to be aware of any
fish warden. One warden came when I was six he was almost ready to grab me.



15.1 used my gaffe hook to pole vault across the side channel of the river and then
I quickly ran away. We used to make trails to take the wardens down when
they chased us. We would run off the side and have tunnels to hide in and
escape. The Warden would go down the trail and we would disappear from
sight. I was in my mid teens when we did this.

16.Many of the places we used to fish cannot be accessed anymore because of
private property.

17.In 1954 was the first time I was allowed to go hunting on a white man opening
day for deer. We left Quamichan by canoe, our destination was Saltspring.
There happened to be a salmon run happening at that time. That salmon run
lasted for two weeks for spring salmon, coho and chum. A salmon run is when
the salmon all congregate and travel up the river together to spawn. Today a
run will last for a few hours & that'’s it, compared to two weeks. I've seen it
decline. I've also seen the Cowichan river dry up completely by Quamichan. The
river disappeared because of the gravel in the river bed that is a result of the
sediment from forestry and residential development. The sediment increases
the velocity of the river and modifies the temperature destroying fish habitat.
For example there is a lot of gravel that ended up down in Quamichan due to
increased logging and subsequent run offs.

18.In the past we had many villages below the city of Duncan; there names were
Sh ts'u’ts'mi'nus, Pi'p-qwulus, Kw thinus,
Q'q-mune’ and across from Tuy'ti-tuxun. They were affected by the new
flooding from the diversion of the rivers from the log jams. Log jams were
happening from log drifting. They put the logs into the river and transported
them to Cowichan bay. The drifting logs and the log jams trashed the rivers. It
started to raise the river beds and continued on. We had to move buildings out
of those places because it always flooding. There were floods in June & July in
the dry season. At the times when I mentioned the river plugs from the gravel
build up and you get more flooding again. This cost Cowichan Tribes hundreds
of thousands of dollars to remove some of the gravel.

Hunting

19.My family started teaching me how to shoot a gun when I was young, 6 years
old. I was allowed to go up the mountain with the young men in our family.
They would take me along. 1 would be with them to observe, learn about
hunting, sneaking for animal, listening, using your nose to hunt, my nose my
smell was so keen that later on I would hardly watch I would just use my ears
or my nose. I could smell them or hear them chewing for probably 150 feet
away or three war canoe lengths (50 feet each). Depending on the place, maybe
€ven more.

20.The teachings from my family taught me to listen to the birds, the squirrels or
other animals that were around. I learnt the sounds they make if there is a
person or deer present.



21.We used to hunt in a location which is now a subdivision near Maple Bay on
Mountain Tzouhelem. This was a good area to find deer out especially when you
really needed one. This site was to be saved for that kind of hunt; in case you had
been unsuccessful anywhere else but really needed a deer. That is all gone now
and instead major subdivisions. The whole Mount Tzouhelem is now closed for
hunting. We are not allowed to shoot firearms there as it is privatized; it was
completely logged and cleared.

22.We have repeatedly experienced areas being closed due to privatization of the
lands, development of the lands, or forestry.

23.There have been many effects of past and present developmental activities on
the health and well-being of Hul'q'umi'num’ indigenous peoples due to
environmental damage or changes with respect to our ability to practice our
subsistence culture such as fishing, hunting and gathering practices, our
traditional spiritual and religious practices and beliefs (access to sacred sites)
as well as, loss of our economic opportunities {forestry) in our traditional lands.

Bathing
24. Shakw'um-is an ordinary bath whether in a bathtub or a river.

25. Kw’aythut-is a special physical, emotional and spiritual cleansing in
preparation to receive a spiritual helper or improve yourself using water,
bushes, wind in a secluded environment. The Hul'Q'umi'num’ people Kw'aythut,
or they go up and find a clear place in the forest, up the mountains, away from
everybody, away from people. They must use the water to cleanse their body.
This process also cleanses their emotions and spirituality. You take your dip in
the water to cleanse your body. Also to cleanse your emotions & your
spirituality. You're cleansing your whole body. Thut is yourself.

26. Kw'aythut is looking after your spirit; that is where your helper spirit comes in.
This ceremony guides you in the work you do such as becoming a hunter,
craftsmen, knitter, artist, or map maker. The helper you are seeking is wild;
Just like the wild creatures. If you visit that place too much the spirit helper is
going to move. The water will be there but the spirituality is not there. When a
place is clear cut or disturbed too much the value that we seek is not there. The
spiritual and cultural values disappear.

27.1 started kw'a’kw'i'uthut when I was in my pre-teens. I sought to be good with
my hands and to be a good fisherman. Iwanted to excel in our cultural ways.

28. Kw’'aythut is a sacred Coast Salish ceremony involving protocols that must be
learned and adhered to. Kw'aythut is part of our vision quest. The members of
our community that practice bathing must find clean, pure and private sttes to
bathe in. They must respect the spirits in the bathing site.

29.As an Elder educated in our teachings I have visited almost all the bathing and
meditation sites in our territory and beyond. It my responsibility to know about
all the sites and to ensure they are respected. Unfortunately, development in



the territory has drastically undermined my ability to protect and preserve
sacred bathing sites. Many of these sites have been destroyed through logging
and urban development.

30.If a site which has spirits becomes disturbed with too many people or pollution
and development activity the spirits will leave the site. In addition, we are
unable to use these sites because they are destroyed and often completely
obliterated.

31.Many of these bathing areas we used are not there anymore. We cannot use
them because there is no privacy, the areas have been clear cut and the rivers
or creeks are destroyed. The destruction of these sites ruins our spiritual
health. Once you completely develop a site its natural qualities disappear;
everything dies or moves away including all the power that was there.

32.The lack of privacy at our bathing sites is a serious problem. We were up on
Hwt'eshutsun practicing our sacred ceremony of bathing and we heard a hound
howling coming up creek. We rushed, got dressed and left area. While still
walking up creek this man and his hound caught up to us. His hounds were
following raccoon scent. When you have hunting hounds go through there they
destroy the sacredness of the area.

33.There are very few good places left, to the point where some are overused. In
the past most people had individual bathing holes, but there are so few now
that many of us use the same bathing holes. Some of us travel to great extent to
find secluded bathing areas.

34.A lot of our meditation areas such as mountain tops, high points of land, are
now within parks, municipalities, or private forestry lands that we cannot
longer use for meditation anymore.

35.Clear cuts affect our Kw’aythut or bathing ceremony. Clear cuts result in
destruction to river and locations of our ceremony as well as lack of privacy.

36.The clear cutting affects Hul'q'umi'num’ bathing sites and their members are
forced to travel far to locate proper sites; they are becoming rare and our people
suffer. Once these bathing sites are destroyed the Hul'qumi'num’ people
cannot bathe there because of lack of privacy and purity. Bathing sites have
been logged out so my family cannot bathe there anymore.

37.Kw'aythut or our vision quest is of critical importance and we now have very
few places because the locations are all contaminated. There is no privacy.
Meditation is the way of soul searching for our people and it is a way of healing
for them. When my community travels up to the hills today, there is noise from
logging trucks everything, chainsaws which preclude the community from
meditation; the noise disrupts the animals as well. It will chase them away.

38.Some people can get sick if you can't kw'’aythut.



39.Private forestry companies such as Timberwest own a large portion of our
territory. They are considered private and therefore can treat their lands as
they choose and can prohibit our use of them. The company has chosen to
clear cut their lands and this has resulted in major destruction of the territory
preventing our practice of culture.

Forestry

40.Historically it would take forest companies several months to clear cut areas
that now can be completely cleared in a few days.

41.Another concern is that forests are not given enough time to mature fully, and
rejuvenate habitat and so on. (see Exhibit “A”) This is on Timberwest lands. I
am concerned that the territory cannot withstand this as it is unsustainable for
" our activities in the long term.

42.The clear cutting has also destroyed cultural sites. There is a special place at
Shawnigan Lake which is now privatized land, called Wild Deer Creek by the
non-Aboriginal people; that was clear cut. This creek empties into the Koksilah
River and used to be salmon and trout bearing. There is a small water fall there
approximately 6 feet high.

43.This was an especially sacred location because there was sacred caves, a large
bathing pool that was used for sacred ceremonies and hosted fish. This
location was home for Cowichan families and had very old names and stories
attached to it. We had much history there. It had Kw'aythut values (special
place to go to recetve spiritual help and gather important medicines and plants).
There were cedar and douglas fir trees there that are important to our people.
It was sacred for its spiritual values and was believed to host Siiyeeye’ or
dwarfs (little people) along the creek is the bluffs or Sqwa’luxw.

44.We, the Cowichan people, told the land owners of the special nature of this
sacred site. The private land owners clear cut the area, thereby destroying so
much of the sacred importance. It was devastating and continues to hurt our
people. Now it is no longer fit to bath there; the whole creek if full of mud
sediment from the run-off.

45.Run off is a major problem in logged out areas. Silt and gravel run off lands
running into stream and rivers. Once the forests are clear cut there are no
longer any trees or root systems holding the silt and gravel so it slides
downward into rivers and streams (See Exhibit “B”) This is on Timberwest
lands. The trees and other plants that held the soil and gravel in place are no
longer there for support so the mountain sides slide down, often into rivers and
streams. This along with no tree cover causes warmer water and pollution
which harms fish habitat.

46.The clear cuts result in a loss of critical habitat for many animals and plants
the Hul'qumi'num’ rely upon. Clear cutting destroys the habitat for deer and
elk because there is so little wintering range forest left. When the larger trees
are cut down there are no homes for the animals, elk, bear, or birds. (See



Exhibit “C”) The animals try to hold up in a place like this but they’ll starve,
when it gets cold there’s no wind protection and they freeze. The reason I know
is observation. I've gone through and there are many animal carcasses there.
They froze or starved to death. They become trapped in there. The food will only
last so long. Summer time-if there is small growth nearby they will have lots of
food there. When there are whole mountain ranges logged and then the animals
die off. (See Exhibit “D”) photo is on Timberwest lands.

47.The run off result in absolute destruction of the wetlands. The wetlands are
critical ecosystems for entire environment; they are keystone. The wetlands are
heating up and drying up because they are not surrounded by forests that give
them shade, the clear cutting leaves the wetlands exposed, so we are losing the
natural filtering process that is relied to keep waters cleaned. The private land
owners often bulldoze through the wetlands. Once wetlands are destroyed we
lose frogs, salamanders, birds, this effects everything including animals and
plants.

48.The clear cut is planted monoculturally. The return of many of the important
medicines takes a significant amount of time given their reliance on old growth
and certain trees that take a long time to grow.

49.Some examples of threatened plants in our territory are Devils Club-Qwa’pulhp
which is a very special medicine for health and spirituality. People have
Pa’nuhw-or favorite place to go to gather them but in many places this sacred
plant has disappeared. In addition, the grand Fir - Ta’hw which is very
important for medicine and spiritual use is difficult to find now. Quq-unalhp or
prince’s pine which doesn’t grow very tall is a very special medicine for health
and spirituality; it is threatened in our territory. The lady slipper we use
requires older growth trees and is medicinal and spiritual and is now very hard
to find due to the logging practices which have devastated their habitat. There
are ever decreasing places to harvest these and other plants.

50.We used a lot of cedar, many places you go, you see all fir trees planted. You
look around and there used to be cedar there before. Another thing to bring
back is white pine; they died off from disease. You go to the higher mountain
where we used to collect yellow cedar. You don’t see yellow cedar being
replanted; however, both red and yellow cedar is very important to us. We use
Red Cedar-Xpey’, yellow Cedar-Pashuluqw, Douglas Fir-Ts’sey’, Grand Fir -
T'a’hw, White Pine-Ts’qe’'ulhp, Western Yew-Tu xwa’tsulhp, Bow-Twava’ts _for
carving and medicine. The way the forests are clear cut results in an absolute
shortage of these trees. Some of them are impossible to gather now.

51.In addition, logging roads provide access to ATV's and motorcycles to the
sensitive alpine areas where they are destroyed by these vehicles.

52.0nce we lose our medicines we lose our ability to heal ourselves. We're at risk of
losing our spiritual ways. In time the knowledge about these plants will be
gone and our people will suffer.



53.Gathering enough wood for our homes and ceremonies is an immense problem.
We may be arrested if we try to remove wood from private lands, so we are
forced to search and look “where do we get wood?" We are forced to travel very
far and have great difficulty collecting enough. Cowichan Tribes has three
longhouses and therefore they are constantly running out of wood. For crown
land, we only get limited amounts. We are sometimes consulted about the
availability of wood on Crown lands but never on private lands and the owners
won’t accommodate; they take the position they are complete owners of the
resource.

54. I have observed that the quality wood that we can access is no longer good. 1
observed that second growth causes our people to cough when we burn it. With
older growth wood we have an easier time breathing.

55.Access is a serious problem on private land today. For example the workers of
a forest company close to Duncan kicked myself and my family out of there.
We were told we were trespassing. We were told to get out when we were riding
a bicycle in there. My brother used to sneak in with his motorbike they
cornered him and kicked him out. This is very common problem on the private
lands. We know that if we take any forest wood we may be arrested. It is how
the HTG members live, in fear of arrest or harm when they attempt to continue
their lifestyle on these private lands. :

56.In our area we also used the sea shore but none of our shore is quiet anymore.
Most of it is private land, where can’t down to the beach. Even if go by boat
and land they tell you to get out of here it is “private property.” Even if it's a
secluded place, boats go by and it's not very private anymore. I don't have a
place within Cowichan Tribes core territory to go bathing within saltwater.
When I use salt water I have to travel to other First Nations territories. An
example is Robert Memorial Park.

57.When go into the bush, the mountains, I usually go there for several purposes,
go for medicine and also to meditate. It is also a time for cleansing:
emotionally, spiritually, physically, I went yesterday after being at a funeral.
Forests and wind cleanse me off of the sorrow we went through after we buried
our loved one. After that, I went to get some medicine.

58.For me, I know our territory, I know where to go for certain purposes. For me it
is like knowing which store to go to: hardware, grocery, convenience store. That
is what going to the mountains or the woods is. I know the main reason I go
there but I will accomplish many things at once because I know of the way the
land and territory is. I'know what I want to get but I observe and read signs for
anything I might need at a later date.

59.Timber forest companies leave a small patch of trees for wildlife. This is not
sufficient enough size, this would be like having a roof over head but no walls,
the wind blows through, there’s no protection for animals from wind and rain.



60.In 1964, when my daughter was born, I went logging at Mesachie, one end of
the mountain range was very rocky and steep; it had old growth forest in there.
The rest of the range was all logged off. That snow the previous winter, trees
already fell, deer carcass were all over, the deer had no where to go except a
small patch of forest. The animals starved and froze there. That is what
happens when wildlife patches are left too small. (see Exhibit “E”) This is
Timberwest lands.

61.1 learned to look for animals, we search the mountain range for a variety of
different species, young growth, which is perfect for deer food, there may be no
deer there now. I learned to look for old growth forest for winter survival. We
tested over many years. When we hunt in these mountains we have to look for
some old growth to find the animals, a variety of habitat.

62.In the Mt. Vernon area, Vernon Creek, I logged up there. I used to know the
area really well but it’s been many years since I've been back there.
(see Exhibit “F”) This is an example of a blow down. The purpose of leaving the
small patch may have been intended for wildlife. Most of it has blown down. The
trees were meant to stay standing but were knocked down by the wind. This
area is Crown land-Timber Forest License 46.

63.The reason I know if it pertains to Timberwest lands is the information was
provided by HTG’s GIS technician.

64.1 don't have scientific support for my arguments, I live it. I know it.

Residential Development

65.Residential development has completely destroyed forests. Mountain
Tzouhelem used to be our hunting and plant gathering site, part of it is now
cleared for residential and recreational use. We used to gather certain foods and
medicine’s along St. Anne's bluff, it has also been turned into an ecological
reserve. Now it is a park, we are not supposed to harvest there now.

66.Recently there has been another find at Timbercrest that looks like a spun’'o’t-
hw (partially underground building). Luschiim, my great-grandfather, always
told me we had these homes which were used for extremely cold weather. We
had these homes years ago. There are a few elders that knew about them.
Timbercrest was seeking to build at this site, right beside it. This has been
disallowed however the damage has already been done. This put the historic
building site at risk for complete destruction; a very important part of my
history is there. It must be preserved with care and respect as it is a sacred
site.

67.The Timbercrest conflict with Cowichan Tribes has gone on for years and has
resulted in a major residential development with many homes. This project has
been devastating to our people especially our ancestors that were buried there
as the subdivision construction involved the destruction of a major cemetery
belonging to my people. This site development resulted in the displacement and



disrespectful treatment of 36 people that were buried there. This is devastating
to us and counter to our beliefs. People are not to be bothered when they are
interred. They must be respected.

68.1 have witnessed the clear cutting of vast tracts of land and then the sale of
them for residential purposes, all done without consultation with us. This
further impedes our ability to practice our culture. Residential development
makes it incredibly difficult, if not impossible, for our community to continue
cultural maintenance.

69.Forestry, farming, commercial and residential developments have tremendous
adverse impacts resulting in dire consequences for our communities’ health and
well being. This is a serious problem that goes ignored.

70.1 have witnessed residential development sprawl across my territory at an
alarming rate with very serlous consequences for our territory. I have watched
my ancestral burial grounds be desecrated, such as by Timbercrest
development whereby 36 of my ancestors were unearthed. This was hurtful
and disrespectful. Who else would get away with desecrating cemeteries? Why
do our rights go disrespected, ignored and disregarded?

TimberWest

71.Timberwest owns 34% of my traditional territory now privately. They are a
major forestry company which practices clear cutting and is now selling real
estate for residential and commercial purposes. This is an aggressive form of
forestry resulting in absolute destruction and obliteration of our sacred and
cultural sites. In addition, clear cutting destroys habitat and causes major
sediment in our water sources as noted above.

72.We use the Timberwest lands since time immemorial for living, hunting, fishing,
gathering and other subsistence practices. These lands were rich forests
providing for our people for generations and generations.

73.1t is my belief there are many camping and village sites on the Timberwest
lands that our people used for centuries.

74.We have fished trout and salmon from these lands. The lands and the water
are in integral part of fish habitat. These locations are being destroyed due to
extreme logging and clear cutting practices and causing subsequent run off.

75.We gather plants and berries from these land masses. There are specific
locations in which specific plants have been gathered for generations. Some
have been clear cut, died out and have not returned. An example is Ts'qwiilhp
(Sitka Spruce).

76.We hunted Ha'put (deer), Kwawe'uts (elk), Spe’uth (black bear), Matiqw (birds)
Squlew (beavers) Qwlilchiigs (V.I. marmots) and other land animals
(T-tsaalmuhw) from what is now Timberwest lands.



77.We have collected minerals, wood, cedar, ochre, bulrush, cherry bark and
stinking nettle from these lands. We have also gathered, pine bark and devils’
club from what is now Timberwest lands.

78.We have used the forest lands including Timberwest lands and considered
many sites sacred, an example is the site where the First Ancestor came from
(creation story) is located on Timberwest lands.

79.In addition there are many, many stories of legends about these lands with
locations for our spiritual and mythical beings to use. There are super natural
qualities to some of these sacred locations on the Timberwest lands.

80.There are many sacred bathing sites on the Timberwest lands. We have a
grieving site on their lands. There are locations of spiritual retreats our men,
newlyweds, coming of age and shaman have used. We have locations that have
been used for healing, spiritual purposes or vision quests.

81.We have used these lands to collect important pieces of our traditional regalia
(including bird feathers, bark, wood, minerals and animal parts) that is
important for our culture and ceremonies.

82.We have place names for locations on Timberwest lands.

83.Timberwest has locked their gates and prevented our access and use of the
territory.

84.We live in fear of the “private lands” signs. We live with the threat of being
arrested as we know that if we take any trees for our homes or our ceremonies
we will be arrested. I take plants but I used to be afraid to. I harvest in private,
crown and parks lands; I have to, I need these medicines and food which are
very scarce.

85.We have long experienced Timberwest’s complete disregard for our rights as
indigenous people.

86.There is a case TimberWest Forest Corp v. British Columbia (Deputy
Administrator, Pesticide Control Act), [2003] B.C.E.A. No 31 in which
TimberWest appealed the Deputy Administrator’s decision to place a number of
conditions on a Pest Management Plan (“PMP”} TimberWest had submitted for
authorization. Under the PMP, TimberWest sought permission to use pesticides
on its land (formerly part of the Railway Lands, like the Removed Lands in this
case.) Cowichan Tribes claimed aboriginal rights and title to those lands.
Before authorizing the PMP, the Deputy Administrator met with representatives
of the Cowichan Tribes concerning the proposed PMP. When the final PMP was
issued, it took into consideration the Cowichan Tribes asserted aboriginal rights
by restricting the use of pesticides at sites of particular spiritual or ceremonial
significance to the Cowichan Tribes.

87.The Panel concluded that the Deputy Minister did have a duty to consult and
accommodate Cowichan Tribes’ interests before issuing his authorization of the



PMP, and therefore, that the Cowichan Tribes’ claims of aboriginal rights and
title were relevant considerations. The case was successful affirming our right
to be consulted. However, Timberwest still continues to act as if they have no

duty.

88.Given our use and long ancestral connection to the Timberwest lands we
require deep and meaningful consultation and accommodation. We are fearful
there will be even greater destructive conduct or consequences to the
environment and our people.

89.1 make this affidavit to support Hul'qumi'num Treaty Group's application for
Precautionary Measures to the Inter-American Commission on Human Rights

AFFIRMED BEFORE ME AT

)
TOWN OF LADYSMITH, )
IN THE PROVINCE OF

BRITISH COLUMBIA, )) . . e
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)

A Commissioner for taking
Affidavits in British Columbia

Renee Racette

Barrister and Solicitor

RR#1 12611B Trans, Canada Hwy.
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Hul’ qumi’num Treaty Group opposing proposed 1 billion dollar sale by Timberwest
without consultation

For Immediate Release, May 12, 2011

(Ladysmith, B.C.) TimberWest Forest Corp. of Vancouver, BC, is considering the sale of
their stapled units, which includes113,208 hectares of forested lands and irreplaceable
eco-systems within the Hul’ qumi’num Treaty Group (HTG) member First Nations’
traditional territory to the BC and Canada public service pension funds for 1 billion
dollars. HTG is opposed to this sale, because no consultation have been held with the
HTG communities respecting this sale, as required under Canada’s international human
rights treaty obligations. The Hul’qumi’num people continue to assert their fundamental
human rights to these lands and resources on Vancouver Island. To protect their rights in
their lands and resources involved in this billion dollar transaction, HTG has today filed a
request for immediate assistance in the form of precautionary measures (the equivalent of
an injunction) from the Inter American Commission on Human Rights (IACHR), the
human rights monitoring organ of the Organization of American States, which Canada
joined in 1990.

“We counted that one logging truck leaves our territory every 3.5 minutes,” says Robert
Morales, HTG Chief Negotiator. The accelerated rate of logging prompted the HTG to
charge Canada with international responsibility for the unregulated clear-cutting of the
forests. HTG has provided extensive documentation on the irreparable destruction and
disruption of the lands and eco-systems caused by what it calls the “Big Three” private
forest development companies operating within its territory, TimberWest, Hancock
Timber Resource Group, and Island Timberlands. Canada is responsible for failing to
engage in any form of effective consultation, benefit sharing, environmental and social
impact assessment with the affected Hul’ qumi’num communities before allowing these
companies to proceed with their clear-cutting, deforestation and real estate development
activities. According to Morales, “TimberWest has stated in their public filings that it has
no knowledge of any First Nation claims on their real property, which, as we can
document, is totally false. We notified them of our human rights petition to the IACHR
and sent them a copy in March 2010.”

HTG is requesting precautionary measures from_the IACHR, a move that would, if acted
on favourably by the human rights body, require the federal and provincial governments
to order the immediate suspension of all clear-cutting activities, property sales.
subdivision permits, licenses, and concessions for residential, commercial and industrial
development projects, including logging, oil, gas and mineral exploration or extraction,
and other development within lands traditionally owned, used and occupied by the
Hul’qumi’num peoples and granted by Canada to the E & N Railway and presently
controlled by the Big Three forestry development corporations. The HTG states that the
private citizens who own land in the E & N grant area have nothing to fear. Morales
makes it clear that their human rights battle is aimed at stopping the Big Three forestry
developing companies from “clear-cutting” every last tree standing on their lands. He
hopes that the membership of those unions of the pension plans in particular educate



themselves about the Hul’ qumi’num peoples’ historical efforts and present day human
rights struggles in seeking justice from Canada, by going to the HTG website
www.hulquminum.bc.ca.

According to Chief Lydia Hwitsum, Cowichan Tribes, the HTG’s original petition to the
TIACHR , which was filed in 2007 “charges that Canada is in violation of the

Hul’ qumi’num peoples’ human rights protected under the American Declaration of the
Rights and Duties of Man for refusing to provide restitution for the taking of these HTG
ancestral lands that are currently controlled by these private development corporations”

The petition has generated considerable support from First Nations and non-First Nation
organizations who have filed amicus curiae briefs with the IACHR in support of the
HTG’s petition. “Indigenous peoples’ rights to the land are absolutely vital to the
fulfilment of a wide range of human rights,” says Amnesty International Secretary
General Alex Neve. “It is unacceptable that Canada has created such steep barriers to
achieving fair and effective redress for the historic and ongoing violation of these rights.
We hope that the Inter-American Commission’s deliberation on the Hul'qumi'num case
will help break the impasse faced by so many Indigenous peoples in Canada.”

“Canada must move quickly to stop the proposed sale of the E & N Railway lands and
ensure their return to the HTG people” says Gail Davidson of Lawyer’s Rights Watch
Canada. “For 130 years Canada has violated the rights of the Hul’qumi’num people to
equality and freedom from discrimination by the forcible seizure and alienation of their
lands and resources in the 1880s and the continuing preferential recognition and
protection of the rights of non-aboriginal people regarding these lands. Canada must
discontinue the persistent failure to compensate the Hul’ qumi’num people for this action
and remedy violations of their internationally and domestically protected rights. The law
mandate remedies. Justice mandates the return of the E & N lands to the HTG as part of
that remedy.”

AFN National Chief Shawn Atleo states: "Canada's comprehensive land claims policy is
to blame. Despite constitutional recognition of Aboriginal rights and now international
recognition with the UN Declaration on the Rights of Indigenous Peoples, Canada
continues to refuse to reform its laws and policies to reflect these changes. As such, there
is currently no available remedy in Canada to address the issue of HTG's loss of its
traditional territories to private third parties based on the actions of the government, nor a
practicable way to protect their Aboriginal lands from continued private encroachment
and development, consistent with the principle of free, prior and informed consent. It is
the same old pattern of delays, denials, bureaucratic failures, and bad faith by Canada that
is the basis for Canada's violations under the American Declaration."

Grand Chief Edward John of the First Nations Summit and member of the United Nations
Permanent Forum on Indigenous Issues states “The First Nations Summit fully supports
this initiative of the First Nations of the Hul’qumi’num Treaty Group. The federal and
BC governments continue to deny the existence of the collective Aboriginal and human
rights of the Hul’qumi’num people. There is a wide gap between the Constitutional laws



that protect Aboriginal and treaty rights of indigenous peoples and the practical
implementation of these rights.”

“We will not continue to have our human and aboriginal rights ignored by government
and corporate interests” says Chief Richard Thomas, Lyackson First Nation and President
of the HTG. “We are prepared to do whatever is necessary to protect our traditional
territory and are meeting next week with all other First Nations affected by the E&N to
discuss our options.”
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or Chief Lydia Hwitsum, Cowichan Tribes (phone 250-748-3196
chief @cowichantribes.com).




Opposition to TimberWest sale grows as Vancouver Island First Nations agree on Declaration

For Immediate Release — May 25, 2011

(Ladysmith, B.C) First Nations from throughout Vancouver Island within the E&N Railway Grant area have
united in protest against the takeover of forest giant TimberWest.

A declaration opposing the sale of the company to Canada and BC public service pension funds, or any other
buyer, has been agreed to by leaders of nations whose traditional territory includes more than 113,000 hectares
of TimberWest lands that were part of the 2 million acre E&N Railway land grant of 1883.

The declaration followed a meeting in Ladysmith on May 19 at which leaders came out to add their voices and
support the Hul’qumi’num Treaty Group in opposition to the proposed sale. HTG gained the attention of the
world’s financial markets a week earlier when it announced its opposition to the $1 billion sale.

Within hours of HTG filing a Precautionary Measures request with the Inter-American Human Rights
Commission (IACHR), TimberWest shares tumbled in value on the Toronto Stock Exchange. The IACHR is an
independent body of human rights experts, within the Organization of American States, of which Canada is a
member. The filing was part of HT'G’s larger human rights complaint against Canada.

“We were very heartened by the support we received from other nations, both on and off Vancouver Island,”
said Robert Morales, the chief negotiator of HTG. Other Island leaders see that our fight is also theirs. We are
all opposed to the large-scale sale and resource extraction on private lands in our traditional territories.

“These lands have never been surrendered or ceded, yet others have benefited from land sales such as this for
150 years. Our interests in these lands continue, even as they are being clear-cut of timber and subdivided for
development.”



The E&N Declaration states the signers’ objection to the lack of consultation and accommodation when
decisions are made_about lands such as those controlled by TimberWest. In doing so, the Declaration laid down
a legal and moral challenge not only to federal and provincial governments, but also to business and industry.

“Governments and corporate entities have an obligation under both Canadian and international law to honour
our rights,” Morales said. “The Declaration calls on all of them to fulfill that obligation.”

He said the HTG campaign has resonated far outside the boundaries of Vancouver Island and BC.

“When we first filed our original petition with IACHR in 2007, First Nations across Canada immediately
understood our position: that government, federal and provincial, and local, has been ignoring our steadfast
opposition to what is happening in our traditional territories. That refusal to consult with us is what makes it a
human rights issue.

“Now the corporate world realizes that such issues can seriously impact their bottom line,” Morales said. “After
HTG sent out its media announcement last week, we have been receiving calls from financial centres in many
locations.

“Investors in resource companies like TimberWest are worried. When investors are worried, governments get
worried. It means we have their attention.”

Chief Negotiator Rod Naknakim of the Laich-kwil-tach Treaty Society says "our Chiefs have instructed me to
explore legal remedies such as filing an application for an injunction regarding the proposed sale by
TimberWest in the BC Supreme Court.

Chief Douglas White III of the Snuneymuxw First Nation and a member of BC’s First Nations Summit
Executive stated “Approximately 20,000 ha of TimberWest lands are at the core of Snuneymuxw territory in the
Nanaimo River watershed. The alienation of these lands, as part of the E&N Land Grant, represents a
fundamental breach of the Snuneymuxw Douglas Treaty of 1854. We have written to both TimberWest and the
Pension corporations to put them on notice of this dark cloud on the title to this land. Snuneymuxw stands with
our relations in opposition to the proposed sale. We will be raising this matter on the Summit agenda when First
Nations from across British Columbia convene in Vancouver in early June.”

“There is no question about this,” Chief Richard Thomas of Lyackson First Nation and HTG’s president said.
“We will not continue to have our fundamental human rights and our aboriginal rights ignored by government
and corporate interests. He said direct action will continue before TimberWest shareholders gather in
Vancouver, B.C. to vote on the proposed sale on June 14.”
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DECLARATION

We the VANCOUVER ISLAND FIRST NATIONS WITHIN THE E&N LAND
GRANT AREA being sovereign Nations and the rightful, legal occupants with
Aboriginal Title and Rights, Douglas Treaty Rights, and Indigenous Human Rights to our
territories as given us by our Creator do hereby declare that:

Whereas the government of BC granted 2 million acres of land to the government of Canada in
the late 1800’s and the government of Canada subsequently unlawfully granted these lands to
James Dunsmuir of the Esquimalt and Nanaimo Railway in “private” fee simple ownership (E&N
Land Grant) and these lands have passed from one corporate entity to another since then.

And whereas the E&N Land Grant was a violation of our Aboriginal Title and Rights in our
ancestral lands and a fundamental breach of Douglas Treaty rights and Crown obligations arising
from Douglas Treaties.

And whereas our First Nations were never informed, consulted or offered any restitution for any
of these actions.

And whereas the government of Canada continues to refuse to offer any form of restitution
resulting from their actions.

And whereas our First Nations continue to be refused any form of consultation, consent,
environmental impact assessments or benefit sharing with respect to any decisions being made on
these “private” lands.

And whereas this unlawful granting of our Traditional territories has had a devastating effect on
our communities that have depended on and continue to depend on access to our land to carry on
our traditional subsistence, religious and other cultural practices and this privatization, has
facilitated the destruction of our special relationship to our invaluable forest lands.

And whereas as a result of the Crown’s inability to effectively regulate these private forest lands,
intense clear-cut logging has resulted in the deforestation of these lands with only a very small
percentage of original old growth forest left. This privatization has also severely impacted
essential water supplies, traditional medicinal plants, and fishery and wildlife populations.

WE THERFORE DECLARE THAT:

We never surrendered or ceded our traditional territories and we therefore object to
decisions being made on these “private” lands without our consultation and accommeodation
and where necessary our consent.

Canada, BC and corporate entities have an obligation under domestic and international law
to honour our right to be consulted about decisions being made on these “private” lands
and we call upon them to fulfil this obligation now and into the future.

We collectively object to the current proposed sale of the TimberWest stapled units which
includes these “private’ lands, within our traditional territories to the Canada and BC
pension funds and any other potential buyer without prior consultation with our nations.



HTG Supporters Statements

» Amnesty International
» Lawyer’s Rights Watch Canada

» Ancient Forest Alliance
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Background
9 June 2011

Amnesty International continues to support fair resolution of the Hul'qumi’num Treaty Group case before the Inter-
American Commission on Human Rights

Amnesty International has called the decision of the Inter-American Commission on Human Rights of the
Organization of American States (OAS) to hear a complaint about Indigenous land rights on Vancouver Island “a
wake-up call to Canadian policy-makers.”

Responding to the decision of the Commission to hear the case of the Hil’'qumi’'num Treaty Group (HTG) of Vancouver
Island, Amnesty International Secretary General Alex Neve said, “Indigenous peoples' rights to the land are absolutely
vital to the fulfilment of a wide range of human rights. It is unacceptable that Canada has created such steep barriers
to achieving fair and effective redress for the historic and ongoing violation of these rights. We hope that the Inter-
American Commission’s deliberation on the Hul'qumi'num case will help break the impasse faced by so many
Indigenous peoples in Canada.”

The complaint, filed by the Hul'qumi'num Treaty Group in 2007, alleges that the provincial and federal governments
have violated the rights of First Nations whose traditional territories in south-eastern Vancouver Island were
confiscated and then “privatized” in the late 1800s.

The six First Nations of the HTG have been in negotiation with the federal and provincial governments since 1994
under the BC treaty process. Participation in this process has already cost the First Nations $20 million for research
and other expenses that will be deducted from any settlement.

In agreeing to hear the complaint, the Commission has ruled that the treaty process is demonstrably “not an effective
mechanism” for protection of their rights. The Commission also concluded that taking the matter to court “would not
be effective under recognized general principles of international law” because Canadian courts have consistently
turned questions of Indigenous title back to governments to resolve through negotiation.

The initial ruling of the Commission echoes concerns long expressed by Indigenous peoples, human rights groups,
and independent government reviews over the fairness and efficiency of the available means to resolve lands rights
disputes in Canada.

The Hul'qumi’'num Treaty Group was one of the cases cited in In the Amnesty International 2011 Annual Report The
State of the World’s Human Rights. That reported stated, “Indigenous Peoples in the Americas have become
increasingly vocal and organized in defence of their rights in recent years. Nevertheless, the legacy of widespread
human rights abuses against them, and the failure to hold those responsible to account, helped perpetuate
longstanding discrimination and poverty in Indigenous communities throughout the region.”

The Treaty Group's complaint to the Inter-American Commission cites government failure to record and protect
Aboriginal title to their ancestral land, the lack of compensation for lands transferred or sold to private hands, the
failure to consult before allowing development of these lands, and the resuiting destruction of the environment,
natural resources and sacred sites vital to these First Nations.

The Hul'gumi'num Treaty Group is the political organization representing the Cowichan Tribes; the Chemainus First
Nation; the Penelakut Tribe; the Halalt First Nation; the Lyackson First Nation; and the Lake Cowichan First Nation.
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Aimost all their traditional lands were confiscated by Canada and sold to private third party interests in the late
1800s, including an 1884 grant of over 835,000 hectares to the E & N Railway.

Today, Craig Benjamin, Amnesty International's Campaigner on the Human Rights of Indigenous Peoples, expressed
the organization’s continued support for the case. He stated, "The inter-American Commission's review of the
Hul'qumi'num Treaty Group case has the potential to be a landmark moment in clarifying Canada's human rights
obligations toward Indigenous peoples. It is imperative that the rights at the center of this case be protected while the
Commission has the opportunity to review the evidence and make its recommendations. To do otherwise would not
only undermine the Hul'qumi'num people, but also this vitally important human rights mechanism."

For more information, please contact:

Craig Benjamin

Campaigner for the Human Rights of Indigenous Peoples
Amnesty international Canada

1-613-744-7667, ext 235
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Tel: (613) 744-7667 Fax: (613) 746-2411 Tel: (416) 363-9933 Fax: (416} 363-3103 Tel: (604) 294-5160 Fax: (604) 294-5130
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Lawyers Rights Watch Canada has filed submissions in support of the Hul’qumi’num
Treaty Group’s (HTG) petition to the Inter-American Commission because of the history
of inequality and discrimination by Canada against the Hul’qumi’num though the seizure
and alienation of their traditionally owned lands and resources; by the unequal and
discriminatory treatment of their customary land tenure system; and by the laws and
practices instituted by successive Canadian governments that restricted and impaired the
economic, political/civil, and cultural rights of Indigenous peoples and prevented equal
access to judicial remedies.

In the 1880s Canada seized—without agreement or compensation—over 385,000
hectares of lands and resources owned and occupied by the Hul’qumi’num, on the basis
that the Hul’qumi’num as ‘indians’, were inferior and not entitled to the same rights as
others. Successive Canadian governments then further restricted and impaired the
economic, political and cultural rights of the Hul’qumi’num and prevented equal access
to judicial remedies through discriminatory laws and practices that have persisted to the
present.

The law now recognizes the right of all people to equality and non-discrimination as a
peremptory norm from which no derogation is permitted and the companion duty of
states to remedy historical violations of these rights. The law now requires Canada to
afford to the Hul’qumi’num the preferential treatment necessary to remedy past
violations and ensure their present capacity to exercise rights on an equal footing with
others.

Roughly one third of the lands wrongfully taken from the Hul’qumi’num in the 1880s are
now for sale. As part of the legal remedies owed to the Hul’qumi’num, Canada must act
quickly to purchase the lands and return them to the Hul’ qumi’num.
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. SUMMARY OF BRIEF

This amicus curiae brief reviews the following areas:

(i) the peremptory nature of the right to equality and non-discrimination, and the inter-
relation of these two concepts;

(i) the substantive equality requirement that States take special measures to remedy
indirect discrimination and the conditions of historically disadvantaged groups that
impede their ability to exercise protected rights on an equal footing with others.

(i)  the history of formal or de jure inequality and direct discrimination perpetrated against
the Hul’qumi’num, through the appropriation of their ancestral lands and resources, by
the unequal and discriminatory treatment of their customary system of land tenure, and
by the laws and practices instituted by successive Canadian governments that restricted
and impaired Indigenous peoples’ economic, political, cultural and religious rights;

(iv)  the consequential real or de facto inequality experienced by the Hul'qumi'num as a
result of this historical discrimination; and

(v) Canada’s on-going perpetuation of unequal legal, social, political, cultural and property

rights.

The right to equality is set out in Article |l of the American Declaration of Rights and Duties of
Man which also protects property rights (Article XXNl) and the right to effective judicial
protection (Article XVIll). These rights are transversal and they must be interpreted in light of
the corpus juris gentium. Thus, even though Canada is not a party to the American Convention
on Human Rights, whose Article 24 likewise guarantees the right to equality and non-
discrimination, its obligations must be interpreted in light of the principles set out in the
Declaration.

The fundamental character of the right to equality is reflected in its inclusion in a great number
of other human rights instruments to which Canada is a party. These include the Charter of the
United Nations; the Universal Declaration of Human Rights; the International Covenant on Civil
and Political Rights, the Convention on the Elimination of Racial Discrimination and, most
notably, the United Nations Declaration on the Rights of Indigenous Peoples which also
specifies that remedies must be provided for the historical injustices that have resulted from
the dispossession of Indigenous peoples from their land and resources.

The principle of equality is also fundamental to Canadian legality. Since ancient times the
Coronation Oath has obliged the monarch to protect the laws and customs of the people. It has
long been established that the rule of law means that everyone, including the monarch, is
subject to the laws of the land and the principles of equality and the rule of law were recently
reiterated in the Constitution Act, 1982.

The principle of equality cannot be separated from the principle of non-discrimination. These



principles are so fundamental to international law that, as affirmed by the Inter-American Court
in several judgments including Yatama vs. Nicaragua, they have become peremptory norms or
Jus cogens. States are obligated not only to provide formal or de jure equality by ensuring that
their laws do not discriminate through distinctions based on grounds such as race, but also to
eliminate substantive or de facto inequality that arises when laws have an unequal effect.

The obligation of states to institute ameliorative measures to ensure the full exercise of rights,
even by social groups or sectors that are weak or helpless, is well established. This includes
situations in which Indigenous peoples have experienced historical disadvantages. Several
decisions of the Inter-American Court have upheld this principle. The same approach was
adopted by the European Court of Human Rights when considering the right of Roma children
to equal educational opportunities. The principle was reiterated once again in the United
Nations Declaration on the Rights of Indigenous Peoples.

An examination of the history of relations between Canada and the Hulqumi’'num peoples
reveals both de jure and de facto violations of the right to equality and non-discrimination.
Canada failed to acknowledge, respect or protect the laws and property rights of the
Hul'qumi’num. It failed to apply English law in an egalitarian way and used force during the
1880’s to seize their ancestral lands for the benefit of non-indigenous settlers. During the late
19th and early 20th centuries, many laws were instituted that discriminated overtly against
Indigenous peoples on the basis of race and prevented them from seeking redress in Canadian
courts.

Athough the worst of this de jure discrimination was removed half a century ago, Canada has
done little to redress the resulting disadvantages experienced by Indigenous peoples. The
Hul'qumi’num are now among the poorest people in British Columbia while those occupying
their ancestral territories are among the wealthiest. Even after the filing of the Hul'qumi'num
complaint to the Inter-American Commission, Canada has continued to issue permits allowing
third parties to clear-cut the disputed ancestral territory without consulting the Hul’qumi’num
or obtaining their consent. As the Hul’'qumi’num report, Canada has also ignored opportunities
to prepare for restitution by failing to purchase parts of the land that have been offered for sale
by some of the third party occupants.

In view of Canada’s willful disregard for well established legal principles and its on-going
violation of the equality rights of the Hul'qumi’'num, LRWC urges the Commission to support
the application of the Hul’qumi’num Treaty Group.



Ancient Forest Alliance Joins Hul’'qumi’num Treaty Group to Oppose Sale of TimberWest
Lands

The Ancient Forest Alliance is joining the Hul’qumi’'num Treaty Group in opposing the
sale of TimberWest Forest Corporation’s Vancouver Island forest lands. The $1 billion
sale would involve 327,000 hectares, more than 10% of Vancouver Island, to be bought
by two public sector pension funds, BC Investment Management Corporation and the
Public Sector Investment Board.

The Hul’'gumi’num Treaty Group represents six First Nations bands with 6200 members
on southeastern Vancouver Island stretching from Shawnigan Lake and Salt Spring Island
in the south, to Nanaimo in the north.

The HTG is opposing the sale for several reasons, citing concerns about the rampant
clearcutting of their traditional territories and the lack of consultation with HTG
communities by the companies and governments in the sale of the lands. The BC
government has stated that the private lands of the major logging companies
TimberWest, Island Timberlands, and Hancock Timber Resource Group in HTG territory
are not on the table for future land settlements through the BC Treaty Process, nor will
First Nations be compensated for the taking of these lands through the E&N land grant
over a century ago — which constitute the vast majority of their territory.

The Ancient Forest Alliance is also concerned about the sale due to the lack of
commitment from the two pension funds to not log the last remnants of old-growth
forests on these lands. Several thousand hectares of old-growth forests remain on
TimberWest’s lands, including the spectacular Muir Creek Grove west of Sooke and the
Koksilah Ancient Forest west of Shawnigan Lake, which various levels of government
have expressed an interest in buying for conservation, as well as mature second-growth
forests that buffer the Red Creek Fir (the world’s largest Douglas fir) east of Port
Renfrew.

In addition, the breakneck speed of logging of the second-growth stands — mainly for
raw log exports, as TimberWest is the number 1 exporter of raw logs from BC —is far
from sustainable, eliminating valuable wildlife habitat, causing siltation of fish-bearing
streams, and eliminating future jobs for British Columbian millworkers and value-added
wood manufacturers.

The Hul’qumi’num have devised a high level land-use plan that is strongly
environmental, calling for an expansion of protected forest lands, ecosystem-based
management, the protection of remaining old-growth forests in their territories, and the
re-growth of second-growth stands into becoming old-growth stands through longer
logging rotations. Only 8% of the original old-growth forests remain in the
Hul’qumi’num’s territory.



Unlike most First Nations in BC whose territories largely consist of Crown lands, 85% of
the Hul’'qumi’num’s territory has been given or sold to private interests without
providing any compensation to the First Nations people for the loss of their unceded
lands. This makes it particularly difficult for the bands to regain control over their
traditional territories through Treaty settlement, especially as government has
proclaimed that compensation will not be considered for the loss of the now-privatized
lands. Within HTG territory, over 100,000 hectares or one-third of their lands are owned

by TimberWest.

Considering the history of TimberWest’s rampant logging and the lack of commitment
by the pension funds to do things differently, the Hul’qumi’num stand to regain a sea of
stumps and monotonous tree plantations by the time they sign a Treaty - unless things
change.



ON THE PROPOSED SALE OF TIMBERWEST TO BC AND CANADA PENSION FUNDS

The situation:

There is ~600,000 hectares of private forestland on Vancouver Island. Much of this is the result of the
historical E&N rail grant in the 1800’s. Timberwest has made a deal to sell 113,000 hectares of this land,
located in Hul’qumi’inum traditional territory to the BC and Canada Pension Funds.

The private forestlands on the east side of Vancouver Island are some of the most productive growing
sites in Canada, with very unique and important biodiversity. They are also the backyard to one of the
most desirable places to live in Canada, which is experiencing rapid population growth.

The current business model on Vancouver Island’s PFLs is focused on a rapid liquidation of any remaining
quality timber and the transition of higher value lands to real estate.

First Nations on Vancouver Island, whose homelands have been historically alienated from these PFL are
voicing their opposition to the proposed sale and have filed a precautionary measure with the Inter
American Commission on Human Rights at the Organization of American States.

Ecotrust Canada believes:

1)

2)

3)

4)

That building a conservation economy includes managing our lands and resources in the best interests of
the environment, the economy and our local communities.

The private forestlands on Vancouver Island, and any transition in their ownership, must include a plan to
manage according to the highest third party certification standards, and be structured to ensure long term
community benefit. There must also be a recognition and respect for Aboriginal title and rights.

These lands and this opportunity offer a unique moment in history to consider redefining the old business
model with a longer term horizon in mind, including the need for reconciliation with First Nations in B.C.

Ecotrust Canada has offered our support to the HTG to develop an alternative approach for PFL in their
territory that will better marry social, ecological and economic outputs and integrate the interests and
needs of communities. This means managing not only for timber, but also for water, high biodiversity, non
timber forest products, climate change mitigation and meaningful work.



